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COMMISSION ON PHYTOSANITARY MEASURES

First Session

Rome, 3 – 7 April 2006
Report of the Third Meeting of the Subsidiary Body on Dispute Settlement (31 March - 1 April 2005)
Agenda Item 14.1 of the Provisional Agenda
1.
The report of the Third Meeting of the Subsidiary Body on Dispute Settlement in 2005 (31 March-1 April) is attached.
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(ii) Report

(iii)  of the

(iv) Third Meeting

(v) of the

(vi) Subsidiary Body on Dispute Settlement

(vii) (SBDS)

(viii) 31 March and 1 April 2005

(ix) Rome,

Italy 

Third Meeting of the Subsidiary Body for Dispute Settlement

Date: 31 March and 1 April 2005

Present: Mr Sukamura (Japan), Mr Katbeh-Bader (Jordan), Ms Gerritsen (The Netherlands), Mr Hedley (New Zealand – chairperson), Mr Greifer (USA), Mr Nowell (Secretariat), Mr Lallas (Secretariat), Mr Ivess (Secretariat), Mr Lopian (Chairman, ICPM) and Mr Chinnapen (ICPM Bureau). Mr Riberio de Silva (observer - 1 April only).

The third meeting of the SBDS was held on the last Thursday and Friday before the Seventh Session of the ICPM. It was noted Algeria and Dominican Republic had not responded to the invitation for the SBDS meeting.

1. Opening of the Session and Welcome Address
Mr Hedley opened the meeting and welcomed everyone to Rome. 

2. Election of the Chairperson

The meeting agreed Mr Hedley will continue as Chairperson of the SBDS.

3. Adoption of Agenda

The agenda was adopted as it had been circulated.

4. Report of IPPC Secretariat on Dispute Settlement Activities

The Secretariat noted no dispute settlement activities had arisen in the past 12 months. There had again been inquiries about the procedures, but no formal requests for assistance. After substantial discussion it was agreed that it seemed as though countries were waiting for the first “test case” of the IPPC Dispute Settlement system, before deciding whether they would use it. It was noted that the Manual and Brochure would help considerably in clarifying processes and options.

Mr Greifer noted that industry in the United States of America, in cooperation with government, was beginning to look very seriously at alternate dispute settlement procedures to the WTO, because of the large backlog of phytosanitary trade complaints. One regional case is being processed through the NAPPO Dispute Settlement process.

It was noted that the Secretariat needs to report on Dispute Settlement activities to other fora (such as the WTO), and this should take place in the future.

5. Draft Dispute Settlement Manual

A draft of the Dispute Settlement Manual was presented to the SBDS for their consideration. This document had been developed by Mr Hedley over the past 12 months and had involved input from some SBDS individuals and the IPPC Secretariat, particularly with regard to legal aspects of the manual.

This document was discussed extensively and many editorial changes were made. It was agreed that the Secretariat would undertake a final edit for format and consistency of terms. The document would be distributed to the SBDS members for a final check before translation, publication and distribution.

It was agreed that the example of a Tor for an IPPC Dispute Settlement Committee as provided by Mr Lopian would be added to the annexes and titled appropriately to ensure readers would understand that is was an example only based on fictitious information.

It was agreed that decisions of ICPM 3 took precedence over those of ICPM 2 in cases of inconsistencies.

6. Draft Dispute Settlement advocacy document

A draft IPPC Dispute Settlement brochure had also been produced by Mr Hedley that was distributed to members for comment. Considerable input was received on content and structure of the brochure. The brochure can now undergo a final edit by the Secretariat. It will then be distributed for a final check by the SBDS members before it is translated and published.

7. Update on the Expert Rosters

The Secretariat noted no nominations for experts had been received.

The SBDS confirmed an earlier decision that there would not be a general call for experts for the roster. However, countries may nominate experts at any stage if they wished. Once disputes arose, the Secretariat would make specific calls for experts and all nominations received would become part of the general roster and nominations would be review as required by the ICPM.

It was noted the basis for the IPPC expert nomination form was the CBD nomination form, and this had been modified by the Secretariat and after input from SBDS members. Ms Gerritsen provided EU comments on these nomination forms that the Secretariat would take into account once additional comments had been receive from ICPM Members.

8. Clarifications of ISPMs

The SBDS had invited Mr Ribeiro de Silva (as suggested by the SPTA) to present the idea of the SBDS providing the forum for interpretations of the adopted ISPMs. The term “clarification” was preferred to interpretation. It was felt that interpretations was a function of the ICPM/CPM only. Mr Ribeiro de Silva outlined the proposal and suggested such clarification of the ISPMs could substantially contribute to resolving trade disputes. After considerable discussions the SBDS  concluded that:

i) this fell within the terms of reference of the SBDS; and

ii) the envisaged IPPC Dispute Settlement system provides numerous mechanisms for such clarification s to be developed when they arise in trade disputes. The mechanism employed would largely be determined by the nature of the dispute. It was envisaged that the role of the “good offices” would be a valuable source of such advice. It was noted that such clarifications would not involve justification of measures, but only the clarification of ISPMs.

It was noted such interpretations would not be official in nature as the ICPM / CPM is the only body to provide such official interpretations of standards.

9. Other business

It was noted the IPP was a useful mechanism to maintain SBDS documents and for participants to retrieve such documents for meetings.

The SBDS noted that current resources did not allow for the development of an Dispute Settlement inventory at present but as time and resources became available, this issue would be addressed.

The SBDS noted an ICPM 6 request to change the name of this subsidiary body but felt the current name was consistent with the IPPC, ICPM procedures and naming practices, and was not offensive. It saw no reason to suggest alternatives at this stage.

Mr Lallas noted that the “coming into force” of the IPPC provided an opportunity to further develop or suggest modification or improvements to the current SBDS existing terms of reference. Such an example could be nomination and resignation procedures as they did not exist for this body.

The next SBDS meeting is expected to be the Thursday and Friday before the next CPM.

10. Closure

The meeting was closed on 1 April 2005 at 12:35.
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