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COMMISSION ON PHYTOSANITARY MEASURES
Fourth Session

Rome, 30 March – 3 April 2009 

Public officers within the meaning of Article V.2 (a) of the International Plant Protection Convention

Item 13.10 of the Provisional Agenda
I. Introduction

1.
In December 2008, the IPPC Secretariat received a letter from Latvia requesting, in accordance with Rule V.3 of the Rules of Procedure of the CPM, the inclusion of “acceptability of the interpretation of the term ‘public officer’” in the agenda of the Fourth Session of the Commission on Phytosanitary Measures (CPM-4, 2009). In addition, Latvia attached a position paper by the European and Mediterranean Plant Protection Organization (EPPO) entitled “EPPO position on the interpretation of the term ‘Public Officer’ by FAO Legal Office (Appendix to the report of the 18th Technical Consultation)”. This position paper by EPPO is included as Annex 1 of this document.

2.
This document provides background information on the discussions on the interpretation of the term ‘public officer’ or “who is authorised to sign a phytosanitary certificate” which have taken place in various IPPC fora since 1996 and suggests possible options for consideration by the Members as the matter is one for the membership.

II. Background

3.
The discussions on the question of the role of national plant protection organizations (NPPOs) in the issuance of phytosanitary certificates goes back to the most recent revision of the IPPC. At the expert consultation on the revision of the IPPC in 1996 the experts recommended that “only NPPOs were to issue phytosanitary certificates but associated activities could be carried out by other personnel under the authority of the NPPO,”(report from Expert Consultation on the Revision of the International Plant Protection Convention, Rome, Italy, 25-29 March 1996, page 19). 

4.
At the Technical Consultation on the Revision of the International Plant Protection Convention in 1997, attention was drawn to the situation where, in some federal States responsibility for issuing phytosanitary certificates lay at the federated state rather than national level (see report of Technical Consultation on the Revision of the International Plant Protection Convention, Rome, Italy, 13-17 January 1997, paragraph 34). The Technical Consultation did not find an agreement on the matter which was referred to the FAO Conference for decision.

5.
In 1997, and based on changes recommended by the Committee on Constitutional and Legal Matters (CCLM) the 113th FAO Council approved new language for Article V of the IPPC which was transmitted to the 29th FAO Conference (7-18 November 1997). The 29th FAO Conference, in Resolution 12/97-A, approved the proposed amendments to the IPPC and took note of the agreed interpretations submitted by the Committee on Agriculture (COAG). These interpretations were recorded in Appendix I of the report of the 29th Conference of the FAO, including the following interpretation for Article V (Phytosanitary Certification): “It was understood that the phrase in Article V.2(a) "public officers who are technically qualified and duly authorized by the national plant protection organization" includes officers of that service.”

6.
In 2005, at the 17th Technical Consultation among RPPOs (TC-RPPOs)
, discussions on “public officers” resurfaced especially in relation to accreditation procedures. The 17th TC-RPPOs decided that issues in regard to the revision of ISPMs No. 7 and 12 should be discussed at the 18th TC-RPPOs and that RPPOs should identify issues needing discussion.

7.
At the 18th TC-RPPOs (2006), an interpretation of Article V.2 (a) was discussed in detail (see report of the 18th TC-RPPOs, paragraphs 11-16). Several delegates requested clarification as to who could sign the certificate. The Secretariat explained that the person who could sign the phytosanitary certificate would be any person who had been given the legal authority to sign on behalf of the pertinent governmental authority (generally, the NPPO) and, in theory, could be anyone from the Minister down (assuming delegated authority). The meeting was reminded that the IPPC was an agreement between sovereign States and that, therefore, the legal responsibility was with such Governments which are parties to it. A “public officer”, in the sense of Article V.2 (a) would normally be a person paid by the Government, who had the mandate to act on behalf of the Government and who would be responsible legally, technically and administratively for the issuance of the certificate.

8.
With regard to federal governments, it was also mentioned at the 18th TC-RPPOs that the central government, i.e. the signatory to the IPPC, could delegate authority to issue certificates to the state/provincial governments/authorities depending on the constitutional and/or administrative structure of the country, but the central government would in any case remain legal bound by the certificate (the stamp(s) of it being those of a public authority). The 18th TC-RPPOs proposed that the term ‘public officer’ be defined and that a note on the interpretation of Article V.2(a) be prepared and appended to the report.
9.
In 2007, the 19th TC-RPPOs discussed again the topic of “public officer”. One RPPO stated that according to their interpretation of the IPPC only phytosanitary procedures leading to the issuance of PCs could be conducted by persons or entities other than the NPPO, but that the IPPC did not state that they could sign phytosanitary certificates. It was thought that this question should be settled before ISPM No. 12 could be modified.
10.
Following this discussion at the 19th TC-RPPOs, the following proposal was made: 

	“As referred to in the note from the Legal Office on the interpretation of “public officer” sent to AGPP in January this year [Appendix IV to the TC-18 report], two issues must be clear: 

a) the inspection and other related activities, that are granted to the NPPO but can be implemented either by the NPPO itself or by another entity under its authority; and 

b) the issuance of the certificate, that shall exclusively be made by a person who has been given the legal authority to sign on behalf of the NPPO. 

Depending on the various administrative systems of the Parties to the IPPC, the responsible person to sign the certificate can be a public officer or a dependant of a outsourced entity acting on behalf of the NPPO. In the latter case, the entity or person acting on behalf of a “public officer” shall be “duly authorized” and “technically qualified”. Responsibility stays with the Government.”

	


11.
In February 2008, the Expert Working Group for the revision of ISPMs No. 7 and 12 met and also discussed the interpretation of the term “public officer”. The EWG, however, agreed to wait for feedback from discussions on this matter at the Third Session of the Commission on Phytosanitary Measures (CPM-3, 2008) before finalizing a text proposal on this matter.

12.
In parallel to the CPM-3 (2008), a meeting was held with COSAVE on 7 April 2008.  At the meeting, it was noted that a definition of a public officer depended on national administrations and practices rather than on proposals from international organizations such as FAO.  It was noted that a range of legal systems existed worldwide and that phytosanitary certificates should be issued by a “public officer” with the appropriate legal authority and technical qualifications as established by the national legal system in that country.

13.
Following the discussions, COSAVE requested that the proposed interpretation of “public officer” appended to the TC-18 (2006) report (“IPPC Article V.2(a) Interpretation of the term ‘Public Officer’”) be modified.  A request to that effect was submitted by COSAVE on 21 April 2008.
14.
This was further discussed during the 20th TC-RPPOs (2008).  The 20th TC agreed that in principle the term “public officer” should not conflict with national laws and that there was no single definition to be used by all contracting parties. However, further discussions were due to take place on 21st TC-RPPO (2009) on the basis of a revised proposal.
15.
In December 2008, Latvia transmitted the request to discuss the subject of the interpretation of “public officer” at CPM-4 to the IPPC Secretariat. Attached to the Latvian request was a EPPO position paper titled “EPPO position on the interpretation of the term ‘Public Officer’ (Appendix to the report of the 18th Technical Consultation)”. Within this EPPO position paper it was stated that “[the] EPPO Council (could) not accept that interpretation of the term “Public Officer” (allowed) for issuance of PCs by private persons or companies. EPPO Council (insisted) that only those officers which are solely employed by a level of government are considered to be a public officer.  This level of government should usually be the NPPO.” (see also Annex 1).
III. Possible options to address the matter
16.
A pertinent consideration under international law is that the parties to the IPPC are under an obligation to give effect to their obligations.  To that effect there may be a need to interpret specific provisions of the Convention.
17.
The IPPC is a treaty and the interpretation of the provisions of a treaty is a matter for the parties. The Secretariat through the Legal Office of FAO has proposed some criteria, including a possible definition of the term, but the fact remains that the interpretation of the provisions of a treaty remains a matter for the parties. In the particular situation of agreements concluded under Article XIV of the FAO Constitution, as is the case with the IPPC, given the relationship of the agreements with the Organization, there are provisions which may imply recourse to information related to the Organization which needs to be provided by the Secretariat and is subject to review by the Governing Bodies of the Organization.  However, aside from these particular situations which do not seem to arise in the situation at hand, the interpretation of the provisions of a treaty is a matter for the parties.
18.
In an attempt to make a proposal acceptable to the parties, taking into account discussions held so far, criteria for a possible interpretation is provided in Annex 2 to this document. 
19.
In the event that the CPM should consider that the matter still requires further review a number of options could be considered.  These options are:
· no further action is taken as the proposal made at the session could provide a basis for a solution;

· development of a harmonised definition of ‘public officer’ as an ISPM or supplement to an existing ISPM

· CPM refers the matter to the Committee on Constitutional and Legal Matters of FAO for official interpretation

No further action
20.
CPM-4 may wish to decide that no further action on its part is required for an interpretation of the term ‘public officer’.  This would entail that contracting parties would be responsible for interpreting what constitutes a ‘public officer’ according to their own laws and regulations. Controversies between contracting parties on the interpretation of ‘public officer’ and its implementation may then lead to the initiation of dispute settlement procedures either under the IPPC or the WTO. In such a case the outcome of the dispute settlement procedure(s) would provide an indication on how ‘public officer’ should be interpreted.

Development of an ISPM, or supplement to an existing ISPM, defining ‘public officer’
21.
CPM-4 could decide to harmonise the interpretation of the term ‘public officer’ in order to ensure that contracting parties apply uniformly the provisions in Article V.2(a) of the IPPC. The task of developing an ISPM could be entrusted to the Technical Panel on the Glossary. Another option could be to establish an open-ended working group which would aim to define and interpret ‘public officer’ (similarly to the Open-ended Working Group on “Official Control”).  The third option could be that the expert working group on the revision of ISPMs No. 7 and 12 be charged to include a definition and interpretation for ‘Public Officer’ in the draft revision.
22.
The outcome of such a harmonisation effort could be that a definition for ‘public officer’ is added to ISPM No. 5 (Glossary of phytosanitary terms) or to a revised ISPM No. 12. Contracting parties would then have strong guidance on how to interpret this term. CPM-4 should, however, consider if the development of an adopted definition and interpretation for the term ‘public officer’ will be feasible in the near future.

Interpretation through the Committee on Constitutional and Legal Matters of FAO
23.
Another avenue to develop an approved definition of the term ‘public officer’ could be through the Committee on Constitutional and Legal Matters of FAO (CCLM). CPM-4 may refer this matter to the CCLM. Under Rule XXXIV, paragraph 3 (b) of the General Rules of the Organization the Committee may consider issues arising out of “the formulation, adoption, entry into force and interpretation of multilateral conventions and agreements concluded under Article XIV of the Constitution”. The outcome of the discussions in the CCLM could be referred to the CPM or the FAO Conference. 

IV. Suggested action by the CPM
24.
The CPM is invited to:

1. Take note and, if appropriate, comment on the interpretation of the term ‘public officer’ as provided for in Annex 2.

2. Indicate on how to proceed in this matter with reference to paragraphs 20, 21 and 23.

Annex 1

1.
Text received from Latvia in December 2008 is provided below.

EPPO position on the interpretation of the term “Public Officer” 

(Appendix to the report of the 18th Technical Consultation)

EPPO Council considered the interpretation of the term “Public Officer” by FAO legal office in view of Article V.2.a of the IPPC which states that the issuance of phytosanitary certificates (PCs) shall be carried out by public officers.

The interpretation of the term “Public Officer” by FAO legal office allows for issuing the PCs by NPPO or “by any other administrative agency, or a legal or physical person”.

EPPO Council can not accept that the interpretation of the term “Public Officer” allows for issuance of PCs by private persons or companies. EPPO Council insists that only those officers which are solely employed by a level of government are considered to be a public officer. This level of government should normally be the NPPO.
Annex 2

IPPC Article V.2(a) 

Criteria for a possible interpretation of the term “Public Officer”

1. Article V.2 of the International Plant Protection Convention (IPPC) reads as follows:

“Each contracting party shall make arrangements for the issuance of phytosanitary certificates in conformity with the following provisions:

(a) Inspection and other related activities leading to issuance of phytosanitary certificates shall be carried out only by or under the authority of the official national plant protection organization. The issuance of phytosanitary certificates shall be carried out by public officers who are technically qualified and duly authorized by the official NPPO to act on its behalf and under its control with such knowledge and information available to those officers that the authorities of importing contracting parties may accept the phytosanitary certificates with confidence as dependable documents.

(b) ...” 

2. From the above, it could be inferred that “inspection and other related activities leading to the issuance of the phytosanitary certificate” could be performed either a) by the National Plant Protection Organization (NPPO), i.e. the official government agency designated to that effect by each Contracting Party to the IPPC pursuant to its Article IV.1, or, b) through another institution or legal or physical person acting under NPPO’s authority. Under option b), national legislation should be in place to authorize the NPPO to delegate inspection functions and maintain oversight on the performance of those functions. At the operational level, the NPPO should also have the capacity to verify that the activities being executed under its authority are properly carried out. 
3. The above article also provides that “the issuance of the phytosanitary certificate shall be carried out by public officers who are technically qualified and duly authorized by the NPPO to act on its behalf and under its control [...].”
4. The IPPC does not define the term “public officer” as such. It could be considered that the term is to be interpreted based on national legislation and could vary accordingly. Generally, a “public officer” is a civil servant who has been appointed to office and exercises governmental functions. This definition corresponds generally to the Spanish term “funcionario público” and with the French “fonctionnaire”, which both appear in the Spanish and French official versions of the IPPC.  This could include any official of the Ministry (responsible for plant quarantine) at any levels including a plant quarantine officer.
5. In some countries national legislation may provide differently and set forth arrangements allowing quasi non-governmental or private entities to perform governmental functions under the corresponding delegation of authority by governmental entities (in this case, the NPPO).  This may be an established practice for national public administrations or may occur in countries where the NPPO is understaffed or facing a phytosanitary emergency whereby extra human resources are required. 
6. As provided for by the IPPC, legal or physical persons acting as “public officer” would have to be “duly authorized” by the NPPO.  National legislation should set forth conditions to and modalities for such authorization.  According to the IPPC, public officers are also required to be “technically qualified”. The level of technical qualification would also be determined by national legislation. 
7. In cases where inspection and certification are performed by an entity other than the NPPO, responsibility in respect of international actions taken remain with the NPPO and, thus, with the IPPC contracting party vis-à-vis other IPPC contracting parties.
� Reports of the meetings of the TC-RPPOs are available at: � HYPERLINK "https://www.ippc.int/id/13396?language=en" ��https://www.ippc.int/id/13396?language=en�





	This document is printed in limited numbers to minimize the environmental impact of FAO's processes and contribute to climate neutrality. Delegates and observers are kindly requested to bring their copies to meetings and to avoid asking for additional copies. 
Most FAO meeting documents are available on the Internet at www.fao.org
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