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COMMISSION ON PHYTOSANITARY MEASURES

Sixth Session

Rome, 14-18 March 2011

WTO Report

Agenda Item 8.1 of the Provisional Agenda

1.
A report from the World Trade Organization (WTO) Committee on Sanitary and Phytosanitary Measures is provided in the Annex.
Annex
Activities of the SPS Committee and other relevant

WTO activities in 2010 

Report by the WTO Secretariat

1. This report to the Sixth Session of the Commission on Phytosanitary Measures (CPM-6) provides a summary of the activities and decisions of the WTO Committee on Sanitary and Phytosanitary Measures (the "SPS Committee") during 2010.  It identifies the work of relevance to the CPM and the International Plant Protection Convention (IPPC), including:  specific trade concerns;  transparency;  equivalence;  regionalization;  monitoring the use of international standards; technical assistance;  and private and commercial standards.  The report also includes relevant information on dispute settlement in the WTO which occurred outside the context of the SPS Committee.  A separate report is provided regarding the Standards and Trade Development Facility (STDF).
Work of the SPS Committee
2.
The SPS Committee held three regular meetings in 2010:  on 17-18 March, 29-30 June and 20-21 October.

3.
The Committee agreed to the following tentative calendar of regular meetings for 2011:  30-31 March, 29-30 June, and 19-20 October.

4.
At the June meeting, Mr Flavio Damico of Brazil was appointed as Chairperson for the 2010-2011 period. 

Specific Trade Concerns 

5.
The SPS Committee devotes a large portion of each regular meeting to the consideration of specific trade concerns.  Any WTO Member can raise specific concerns about the food safety, plant or animal health requirements imposed by another WTO Member.  Issues raised in this context are usually related to the notification of a new or changed measure, or based on the experience of exporters.  Often other countries will share the same concerns.  At the SPS Committee meetings, Members usually commit themselves to exchange information and hold bilateral consultations to resolve the identified concern.

6.
A summary of the specific trade concerns raised in meetings of the SPS Committee is compiled on an annual basis by the WTO Secretariat.
   Altogether, 312 specific trade concerns were raised in the sixteen years between 1995 and the end of 2010, of which 25 per cent were related to plant health.

7.
In 2010, three new phytosanitary issues were raised for the first time in the SPS Committee:

· Costa Rica's concern regarding United States' prohibition of ornamental plants larger than 18 inches;

· Brazil's concern regarding France's delays in eradicating the carambola fruit fly from the area close to the common border between French Guyana and Brazil;  and

· Brazil's concern regarding Malaysia's import restriction on plant and plant products due to a regulation on South American leaf blight disease.

8.
Two issues relating to plant health that had been previously raised were discussed again during 2010:
· China's concerns with NAPPO's draft standard for regulating the movement of ships and cargoes aboard those ships from areas infested with the Asian Gypsy Moth;  and

· China's concerns regarding United States' rule on importation of wooden handicrafts.
9.
Two phytosanitary issues that had previously been brought to the attention of the SPS Committee were reported to have been resolved, namely:
· Canada's concern regarding measures applied by the European Union on wood packing materials;  and

· Pakistan's concerns regarding Mexico's import restrictions on rice.
10.
WTO Members also used the opportunity of the SPS Committee meetings during 2010 to provide other information relating to plant protection measures, including:

· Argentina drew attention to a new pre-Phytosanitary Import Authorization (Pre-AFIDI) procedure.  The system would enable the certifying country to consult the data contained in a pre-AFIDI document on-line.  The objective of the procedure was to facilitate the processing of the AFIDI for requesting import approval.

· Argentina drew attention to document G/SPS/GEN/994, which provided information on measures taken since November 2009 in response to the detection of fruit flies in one locality of Patagonia. 

· Brazil drew attention to its notification G/SPS/N/BRA/115, and noted that with the addition of Mato Grosso do Sul, a region of 14 states had been designated as free of Black Sigatoka.

· The Dominican Republic provided information regarding the improvement of its national system on the use and application of pesticides, as well as the application of good agricultural practices and good manufacturing practices.  This entailed the registration of all agrochemicals sellers, records and reviews of all pesticide sales following the authorization by a phytosanitary expert, creation of an Export Programme of Oriental Vegetables and Fresh Fruits, revamping of laboratories on pesticides residues, and training of regional technical committees.

· Indonesia reported that new requirements entered into force regarding plant quarantine actions for the importation of wood packaging materials (G/SPS/N/IDN/27/Add.1).  

· The European Union noted that due to a number of developments, including the enlargement of the European Union, various international agreements, and changes in scientific information, an evaluation of the EU Plant Health Regime was ongoing.  Based on the evaluation report, a new Plant Health Law would be developed by the end of 2012.

· Kenya provided information on two initiatives (G/SPS/GEN/1019).  The first initiative, with support from the World Summit on Sustainable Development (WSSD) and FAO, developed an early warning system to detect the occurrence of pests of concern to countries that imported Kenyan horticultural produce, and to promote information sharing among stakeholders in public and private sectors.  The Second initiative was the development of e-certification for horticultural produce, launched in August 2009 by the Kenya Plant Health Inspectorate Service, in collaboration with the Netherlands Plant Protection System (NPPS).

· Malawi reported on the FAO's assistance to update its SPS-related legislation, including the Plant Protection Act.

· Morocco reported the establishment of a new sanitary and phytosanitary authority, the National Office for Food Safety (ONSSA). 

· Paraguay reported that the annual programme of Cucurbitaceae exports to Argentina had begun.  Also, protected area status for black sigatoka has been established in banana producing regions, as well as the establishment of a phytosanitary alert system for Huanglongbing disease.  Paraguay thanked USDA Animal and Plant Health Inspection Service (APHIS) and IICA for their assistance in fruit fly vigilance for a mango export pilot project.  Paraguay had adopted ISPM 32 regarding the categorization of commodities according to their pest risk.

· The United States reported USDA's recent determination that recognized the Mendoza province of Argentina  as a pest-free area for Mediterranean fruit fly.  The United States also reported that all of Chile was now recognized as Med-fly free.

· Venezuela reported on the integrated management of coffee cultivation for the prevention and control of the coffee berry borer.  Venezuela also reported on the creation of a national network of seven phytosanitary laboratories, five for the quantification of aflatoxins, which increased phytosanitary diagnoses by 13 per cent in comparison to previous years.

· Zambia reported on the SPS-related activities of its plant quarantine and phytosanitary service (G/SPS/GEN/996).  These activities included a national workshop to strengthen the national SPS Committee;  a regional SPS meeting for selected countries in the Common Market for Eastern and Southern Africa (COMESA) region;  an SPS workshop for farmers;  and survey programmes related to seed crop inspection and pest survey.  Zambia also reported on the establishment of a Plant Protection Regulatory Authority (PPRA) which would administer the country's Plant Protection Act, now awaiting ratification.

Transparency

11.
The SPS information management system (SPS-IMS), made public in June 2007, allows easy  access and management of all WTO SPS-related documentation.

12.
In December 2008, revised recommended procedures for transparency took effect, along with revised notification formats (G/SPS/7/Rev.3).  The procedures, inter alia, clarify the definition of the comment period, encourage the notification of measures conforming to international standards, and provide links for access to full texts of regulations and their translations.

13.
The legal obligation of WTO Members is to notify new or modified SPS measures when these deviate from the relevant international standards, including International Standards for Phytosanitary Measures.  The recommendations of the SPS Committee, however, now encourage the notification of all new or modified measures even when these conform to international standards.  Although this recommendation does not change the legal obligations of WTO Members, it is expected that it will enhance transparency regarding the application of IPPC's International Standards for Phytosanitary Measures.

14.
A total of 1,408 notifications of new or proposed SPS measures were submitted to the WTO in 2010.  Among these, 242 regular notifications and 16 emergency notifications identified plant protection as the objective of the measure being taken.  Of these, 78 regular notifications and 15 emergency notifications identified an IPPC standard as relevant, with 65 per cent and 73 per cent respectively indicating conformity to the relevant ISPM.  In 80 per cent of the notifications the specific ISPM of relevance was identified, unfortunately the deviation from the standard was not described in most of the cases.

15.
This year the WTO will launch its new SPS Notification Submission System (NSS) which will allow National Notification Authorities (NNAs) to fill out and submit SPS notifications online.  The new system should not only facilitate the Members' task in providing timely and accurate information, but will also provide efficiency gains for the WTO Secretariat.

Equivalence
16.
In July 2004, the SPS Committee completed its work on guidelines on the implementation of Article 4 of the SPS Agreement on equivalence in response to concerns raised by developing countries.
  The Decision on Equivalence adopted by the SPS Committee notes, inter alia, the work on recognition of equivalence undertaken in the Codex, the OIE and the IPPC, and requests the further elaboration of specific guidance by these organizations to ensure that such recognition is maintained.  Equivalence remains a standing agenda item of the Committee.

17.
The IPPC representative has provided regular updates to the SPS Committee on IPPC work in this regard.

Regionalization
18.
In May 2008, the SPS Committee adopted "Guidelines to Further the Practical Implementation of Article 6 of the Agreement on the Application of Sanitary and Phytosanitary Measures", to facilitate the recognition of pest- and disease-free areas or areas of low pest or disease prevalence (G/SPS/48).  The guidelines identify the type of information normally needed for the recognition of regionalization, as well as typical administrative steps in the recognition process.  The Committee agreed to monitor the implementation of Article 6, on the basis of information provided by Members.

19.
At each of the meetings of the SPS Committee on this issue during 2010, the representative of the IPPC informed the Committee of the relevant work underway in the CPM.

Monitoring the Use of International Standards
20.
The procedure adopted by the SPS Committee to monitor the use of international standards invites countries to identify specific trade problems they have experienced due to the use or non-use of relevant international standards, guidelines or recommendations.
  These problems, once considered by the SPS Committee, are drawn to the attention of the relevant standard-setting body.
21.
Under this item in the agenda, at the March 2010 SPS Committee meeting, the representative of Korea stated that his authorities had held technical consultations with Canada and the United States  on the draft NAPPO Regional Standard:  Guidelines for Regulating the Movement of Ships and Cargoes Aboard those Ships from Areas Infested with the Asian Gypsy Moth (RSPM N 33).  Korea hoped that NAPPO countries would continue to have discussions with the concerned countries with a view to minimizing the negative trade impact of the regional standard.

Technical Assistance
22.
At each of its meetings, the SPS Committee has solicited information from Members regarding their technical assistance needs and activities.  The SPS Committee has been kept informed of the training activities and workshops provided by the IPPC and relevant technical assistance activities of the FAO.

23.
At the June 2010 meeting of the SPS Committee, the IPPC reported the adoption by CPM-5 of the phytosanitary capacity building strategy;  and the approval of further work on the operational plan.

24.
At the October 2010 meeting of the SPS Committee, the IPPC reported on its support of a total of nine projects, of which three were in collaboration with the Standards and Trade Development Facility (STDF).  IPPC also reported on its assistance in the formulation of a number of projects to improve the phytosanitary capacity of members. 

25.
In February 2010, the WTO Secretariat presented its report entitled "SPS Technical Assistance and Training Activities", containing detailed information on all SPS-specific technical assistance activities undertaken by the WTO Secretariat from 1 September 1994 to 31 December 2010.
  Information on WTO technical assistance activities in the SPS area during 2011 is available in document G/SPS/GEN/997/Rev.1.

26.
To meet demands for more advanced SPS technical assistance and training activities, a two‑week specialized course has been developed and offered by the WTO since 2005.  The Sixth of these, offered in English, was held in October 2010, and the seventh course, to be offered again in English, is scheduled for October 2011.

Review of the Operation and Implementation of the SPS Agreement
27.
The SPS Committee is mandated to review the operation and implementation of the SPS Agreement every four years.  The Second Review of the Agreement was completed in July 2005.
  As agreed by the Committee in its Second Review, the Committee has been considering proposals to facilitate the use of ad hoc consultations and negotiations to resolve trade problems.  The Committee has been discussing a proposed mechanism specifically for use with regard to the implementation of -the SPS Agreement,
 however a number of Members have indicated their preference for awaiting the outcome of negotiations on the "Procedures for the Facilitation of Solution to NTBs" under discussion in the Negotiating Group for Non Agricultural Market Access.  At its October 2010 meeting, the Committee agreed to prepare a new revision of the G/SPS/W/243, and encouraged Members to submit comments on the G/SPS/W/243/Rev.3.  A paper that described the use of ad hoc consultations will be prepared by the Secretariat, based on the information that Canada and the United States had offered to provide on their experiences during those consultations.

28.
At its March 2010 meeting, the SPS Committee adopted the report on the Third Review of the Operation and Implementation of the SPS Agreement.
  The report identified several issues where the Committee had agreed to further work, including inter alia:

a) to  follow-up on the recommendations that resulted from the October 2009 workshop on the relationship between the SPS Committee and the "three sisters" (G/SPS/R/57) with a view to strengthening the relationship between the Committee and the Codex, IPPC and OIE;  and
b) t encourage Members to provide information on their experiences in coordinating their involvement in the work of Codex, IPPC and OIE at the national level.
29.
Japan and Canada have submitted proposals
 on the cooperation between the SPS Committee and the three Sisters.  Japan emphasized the need to improve coordination, both at national and global levels, while Canada has highlighted issues relating to the strategic plans of International Standards Setting Bodies on future work and the need to share information on the use or lack of use of international standards.

30.
The discussions in the Committee have shown support to first focus on (i) the cooperation between the SPS Committee and the three Sisters, as proposed by Japan and Canada;  (ii) improving the procedure for monitoring the use of international standards;  and (iii) discussions of Article 8 and Annex C on control and inspection, as proposed by Argentina.

31.
In the light of the recommendations from the Third Review and the proposal submitted by Japan, the Secretariat will organize a special workshop on SPS Coordination at National and Regional Levels, to be held in Geneva, Switzerland on Monday 17 October 2011.

32.
The objective of the workshop is to bring together officials responsible for participation in and implementation of the SPS Agreement, Codex, IPPC and/or OIE for an in depth discussion, at a technical level, on best practices in coordination at national and regional levels.  Representatives of the three Sisters will be invited to share their experiences on coherence of national and regional positions at the standard-setting bodies and the SPS Committee.
Private and Commercial Standards

33.
Since June 2005, the SPS Committee has discussed the issue of private and commercial standards on a number of occasions.  The issue was initially raised by St. Vincent and the Grenadines with regard to EurepGAP (now GlobalGAP) requirements on pesticides used on bananas destined for sale in European markets.

34.
Members have raised a number of concerns regarding the trade, development and legal implications of private standards.  There is much interest, in particular on the part of developing country Members, for the SPS Committee to begin to address this issue in a practical manner.

35.
A group of 30 interested Members has been working informally on this issue with the Chairperson and the Secretariat, with a view to identifying possible actions that could be taken by the Committee and/or Members to address concerns regarding the effects of private SPS standards.

36.
This ad hoc working group on SPS-related private standards has held seven meetings in the course of its existence.  The working group has reached consensus on six proposed actions which will define the scope of the discussions on SPS-related private standards and promote information exchange among various entities with a stake in the evolution of SPS-related private standards, within existing resources. Apart from these six proposed actions, the working group discussed other actions but was unable to agree on these.

37.
In light of the discussion, the WTO Secretariat has prepared the working group's report to the SPS Committee for consideration at the March 2011 meeting.
  The report will forward specific actions to the SPS Committee for endorsement.  The report should bring to a conclusion the mandate of the current ad hoc working group.  Therefore, in March the Committee will need to consider the process and format for any future discussions on SPS-related private standards.
Other Relevant WTO Activities  

Dispute Settlement

The WTO Dispute Settlement Procedure
38.
Any WTO Member may invoke the formal dispute resolution procedures of the WTO if they consider that a measure imposed by another WTO Member violates any of the WTO Agreements, including the SPS Agreement.  If formal consultations on the problem are unsuccessful, a WTO Member may request that a Panel be established to consider the complaint.
  A Panel of three individuals considers written and oral arguments submitted by the parties to the dispute and issues a written report of its legal findings and recommendations.  The parties to the dispute may appeal a Panel’s decision before the WTO's Appellate Body.  The Appellate Body examines the legal findings of the Panel and may uphold or reverse these.  As with a Panel report, the Appellate Body report is adopted automatically unless there is a consensus against adoption.

39.
According to the SPS Agreement, when a dispute involves scientific or technical issues, the Panel should seek advice from appropriate scientific and technical experts.  Scientific experts have been consulted in all SPS-related disputes.  The experts are usually selected from lists provided by the OIE, IPPC and Codex, standard-setting organizations referenced in the SPS Agreement.  The parties to the dispute are consulted in the selection of experts and regarding the information solicited from the experts.

SPS Disputes

40.
As of February 2011, there have been 40 formal complaints under the WTO dispute settlement procedures alleging violations of the SPS Agreement, although in seven cases this was not the main focus of the dispute.

41.
Fourteen panels have been established to consider 19 SPS-related issues:

· one panel to examine the United States' and Canada's complaints regarding the EC ban on meat treated with growth-promoting hormones;

· two panels to examine complaints by Canada and the United States against Australia's restrictions on imports of fresh, chilled or frozen salmon;  

· one at the request of the United States to examine Japan's requirement that each variety of certain fruits be tested with regard to the efficacy of fumigation treatment;  

· one regarding Japan's restrictions on apples due to fire blight requested by the United States;  

· one panel to examine the Philippines complaints against Australia's quarantine procedures
;  

· one panel to examine complaints by the European Communities against Australia's quarantine procedures;  

· one panel to examine complaints by the United States, Canada and Argentina concerning EC measures affecting the approval and marketing of biotech products;  

· one panel regarding the complaint of the European Communities against the United States and Canada on their continued suspension of obligations relating to the EC-Hormones dispute;  

· one panel to examine New Zealand's complaint against Australia's restrictions on apples;  

· one panel to examine Canada's and Mexico's complaints regarding against the United States on the Certain Country Labelling (Cool) Requirements; 

· one panel to examine Canada's complaint against Korea on measures affecting the importation of bovine meat and meat products from Canada;

· one panel to examine China's complaint against the United States on certain measures affecting imports of poultry from China.

· one panel to examine the United States complaint against the European Union on certain measures affecting imports of poultry meat and poultry meat products.

42.
Three of these SPS cases have dealt with plant pests and quarantine requirements:  the United States complaint about Japan's requirement for testing each variety of fruit for efficacy of treatment against codling moth (Japan-Agricultural Products) 
;  the United State's complaint about Japan's set of requirements on apples imported from the United States relating to fire blight (Japan-Apples)
;  and New Zealand's complaint against Australia's restrictions on apples (Australia-Apples)
.

Recent Developments on SPS Disputes during 2010
43.
On 21 January 2008, a panel was established to examine the complaint by New Zealand against Australia's restrictions on imports of apples.  New Zealand considered that the measures specified in and required by Australia pursuant to the Final import risk analysis report for apples from New Zealand were inconsistent with the obligations of Australia under the SPS Agreement.  The full request for the establishment of a Panel by New Zealand is contained in WT/DS367/5.  In August 2010, the panel report was circulated to Members.  The report addressed 16 phytosanitary measures adopted by Australia for the importation of New Zealand apples, including eight measures adopted against the risk of fire blight, four against European canker, one against apple leafcurling midge (ALCM) and three measures applying generally to all of these three pests.  Among the various findings, the panel found that the 16 measures were not based on a proper risk assessment.  Australia appealed the panel's findings and in November 2010, the Appellate Body report was circulated to Members.  The Appellate Body upheld the panel's finding that the 16 measures were not based on a proper risk assessment.  In January 2011, Australia informed the WTO Members that it intended to implement the Dispute Settlement Body's recommendations and rulings and that it would conduct a review of the existing policy for New Zealand apples for the three pests at issue.

The Standards and Trade Development Facility

44.
The Standards and Trade Development Facility (STDF) is a fund created by the FAO, OIE, the World Bank, the World Health Organization (WHO) and the World Trade Organization (WTO) to assist developing countries enhance their capacity to meet international sanitary and phytosanitary (SPS) standards, improving the human health, animal health and phytosanitary situation, and thus gaining and maintaining market access.  The WTO is the administrator of the STDF and provides the secretariat.  Relevant information regarding the operation of the STDF is being provided in a separate document.
__________
� This report has been prepared under the WTO Secretariat's own responsibility and is without prejudice to the positions of WTO Members or to their rights or obligations under the WTO.


� The report of the February meeting is contained in G/SPS/R/58, that of the June meeting in G/SPS/R/59 plus corrigenda, and that of the October meeting in G/SPS/R/61.


� The latest version of this summary can be found in document G/SPS/GEN/204/Rev.11 and addenda.  This document is a public document available from � HYPERLINK "http://docsonline.wto.org" ��http://docsonline.wto.org�.  Specific trade concerns can also be searched through the SPS Information Management System:  � HYPERLINK "http://spsims.wto.org" ��http://spsims.wto.org�


� See � HYPERLINK "http://spsims.wto.org" ��http://spsims.wto.org�.


� G/SPS/19/Rev.2.


� G/SPS/11/Rev.1.


� G/SPS/GEN/1049.


� G/SPS/GEN/521/Rev.6.


� G/SPS/36.


� G/SPS/W/243/Rev.3


� G/SPS/53.


� G/SPS/W/251 and G/SPS/W/253, respectively.


� G/SPS/W/256. 


� A flow chart of the dispute resolution process can be consulted at (� HYPERLINK "http://www.wto.org/english/thewto_e/whatis_e/tif_e/disp2_e.htm" ��http://www.wto.org/english/thewto_e/whatis_e/tif_e/disp2_e.htm�).


� In August 2003, a panel was established to consider a complaint by the Philippines against Australia's restrictions on fresh fruits and vegetables, including bananas.  Members of the panel have not been agreed, and no further action has occurred on this case.


� The report of the panel is contained in document WT/DS76/R.  The Appellate Body report is contained in document WT/DS76/AB/R.


� The report of the panel is contained in document WT/DS245/R.  The Appellate Body report is contained in document WT/DS245/AB/R.


� The report of the panel is contained in document WT/DS367/R.  The Appellate Body report is contained in document WT/DS367/AB/R.
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