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TECHNICAL CONSULTATION AMONG REGIONAL PLANT PROTECTION ORGANIZATIONS
Nineteenth Session

Ottawa, Canada 10 – 14 September 2007 

Legal interpretation of Article V 2a of the IPPC 
1
Concern had been expressed at TC-17 over the interpretation of IPPC Article V.2 (a) pertaining to Phytosanitary Certification. A representative from the FAO Legal Office (LEGA) was invited to attend TC-18 in order to give a legal opinion as, while the meeting agreed that the requirements relating to activities leading up to the issuance of the certificate were very clear, some delegates required clarification as to who could actually sign the certificate.

2
LEGA explained that the person who could sign the export compliance certificate would be any person who had been given the legal authority to sign on behalf of the pertinent governmental authority (generally, the NPPO) and, in theory, could be anyone from the Minister down (assuming delegated authority). LEGA reminded the meeting that the IPPC was an agreement between Governments and that therefore, the legal responsibility was with such Governments which are parties to it. A “Public Officer”, in the sense of Article V.2(a) would be a person paid by the Government, who had the mandate to act on behalf of the Government and who would be responsible legally, technically and administratively for the issuance of the certificate.

3
With regard to federal governments, LEGA stated that the Central Government, i.e. the signatory to the IPPC, could delegate the authority to issue certificates to the state/provincial governments/authorities depending on the constitutional and/or administrative structure of the country, but the central government would in any case remain legal bound by the certificate (the stamp(s) of it being those of a public authority).
4
The TC requested that the FAO Legal Office prepare a note on the interpretation of Article V. 2(a) particularly in relation to defining what a “public officer” was and that it should be attached as an appendix to the report (TC-18).  The Appendix (IV) is attached for further discussion/consideration.

The TC-RPPOs is invited to:

Note the legal interpretation of Article V 2 a of the IPPC.

TC RPPO-2006/REPORT
APPENDIX IV

IPPC Article V.2(a) 

Interpretation of the term “Public Officer”
1.
Article V.2 of the international Plant Protection Convention (IPPC) provides that:


“Each contracting party shall make arrangements for the issuance of phytosanitary 
certificates in conformity with the following provisions:



(a)
Inspection and other related activities leading to issuance of phytosanitary 



certificates shall be carried out only by or under the authority of the official 



national plant protection organization. The issuance of phytosanitary certificates 


shall be carried out by public officers who are technically qualified and duly 



authorized by the official NPPO to act on its behalf and under its control with 



such knowledge and information available to those officers that the authorities of
 


importing contracting parties may accept the phytosanitary certificates with 



confidence as dependable documents.



(b)
...” 

2.
This article attributes to two different entities the successive responsibilities leading to the granting of phytosanitary certificates:

(i) “inspection and other related activities leading to the issuance...” are mandatorily granted to the National Plant Protection Organization (NPPO), i.e. an official institution designated to that effect by each contracting party to the Convention, pursuant to its Article IV.1; nevertheless, required activities might be implemented either by the NPPO itself or by another entity or a legal or physical person under its authority. 

(ii) the “issuance of the certificate...”, i.e. signature and stamping, is to be made by “public officers who are technically qualified and duly authorized by the official NPPO to act on its behalf and under its control ...”.

3.
In other words, on the one hand, technical activities required for the establishment of the certificate are conducted either by the NPPO or by any other person/entity designated to that effect by the NPPO. 

4.
On the other hand, the issuance of the certificate, its “officialization”, shall exclusively be made by a person who has been given the legal authority to sign on behalf of the NPPO. Depending on the various administrative systems of the Parties to the Convention, it could be anyone from the Minister responsible for plant quarantine down (through delegated authority) or, in some other cases, either routinely or where the NPPO is understaffed or during a phytosanitary emergency, any other administrative agency, or a legal or physical person. When an administrative agency other than the NPPO, or a legal or physical person, execute any activity that, according to the IPPC, is normally undertaken by the NPPO, the final responsibility i.e. the legal liability rests in any case with the Government of the concerned Party to the IPPC. This is the case in many countries where the Government may need to outsource some phytosanitary activities. Outsourced entities, or legal or physical persons will be acting on behalf of the NPPO but the Government, the Party to the IPPC, will continue in any case to be responsible legally, technically and administratively on any action taken by the former. Besides the fact that such agencies, or legal or physical persons acting on behalf of a “public officer” shall be “duly authorized”, they shall also be “technically qualified”. Obviously, the said qualification is evaluated by and/or under the responsibility of the NPPO concerned.
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